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UNI TED STATES OF AMERI CA
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JOSEPH M DEL BALZO,
Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-11168
V.

RI CHARD E. REDFERN, JR.,

Respondent .
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CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision
i ssued by Adm nistrative Law Judge WIlliam A Pope Il at the
conclusion of a two-day evidentiary hearing held on February 1
and March 14, 1991.%' In that decision, the law judge affirned
the Adm nistrator's order of suspension wth waiver of penalty,

whi ch suspended respondent's comrercial pilot certificate for 30

! Attached is an excerpt fromthe hearing transcript
containing the oral initial decision.
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days? based on allegations that his failure to properly nonitor
his fuel supply caused himto nmake a forced | andi ng due to fuel
exhaustion. The |aw judge found that respondent violated 14
C.F.R 91.9° when he failed to adequately nonitor the aircraft's
fuel consunption in flight and carel essly continued the flight
past the point where he should have realized that he had only a
slimmargin of safety which would not allow for even a slight
conputational error. (Tr. 245.)

On appeal, respondent contends that the engine failure was
likely caused by a fuel leak (specifically, in the front fuel
strainer and/or the right fuel tank) and not by any fuel
m smanagenent on his part. Respondent asserts that the
Adm nistrator's investigation was i nadequate in that it did not
expl ore ot her possible causes for the engine failure and did not
attenpt to explain the disappearance of nuch of the aircraft's
unusabl e fuel. He suggests that the existence of a fuel |eak
woul d explain not only the fuel exhaustion, but also why only 27

ounces of fuel, rather than the full amount of unusable fuel?,

2 Imposition of the 30-day suspension of respondent's pil ot
certificate (which by the tinme of the hearing had been upgraded
to an airline transport pilot certificate) was waived by virtue
of respondent's tinmely filing of a report under the Aviation
Safety Reporting System

% Section 91.9 [now recodified as § 91.13(a)] provided:
§ 91.9 Careless or reckless operation.

No person may operate an aircraft in a careless or
reckl ess manner so as to endanger the life or property of
anot her .

“ Along with his appeal brief, respondent subnitted several
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was drained fromthe tanks after the forced | anding. Respondent
al so argues that the |law judge inproperly based his decision on
specul ation by the FAA s inspector that respondent may have
encountered hi gher wi nds and used a higher power setting (thus
using nore fuel) than he had planned for.?>

For the reasons discussed bel ow, we deny respondent's appeal
and affirmthe initial decision.

On January 17, 1989, respondent was pilot in command of a
Beechcraft C23 on a passenger-carrying flight departing from Fort
Wayne, Indiana, with an intended destination of Geenfield, |owa.

The 5.2 hour flight ended approximtely one mle short of the
Greenfield Airport when engine failure caused respondent to make
an energency landing. As a result of this landing the aircraft
suffered structural damage to the left, right, and nose | anding
gear (all of which were severed by the inpact), the right w ng,
and t he undersi de.

FAA I nspector N ck Spasic, who arrived at the scene
(..continued)
docunents (Beechcraft "Service Instructions"” and a rel ated
"Information Kit") which purport to show that the total anount of
unusable fuel for this type of aircraft was increased from1.2
gallons, as stated in the original aircraft operating manual used
by respondent (see Exhibit A-4), to 7.8 gallons. W grant the
Adm nistrator's notion to strike these docunents and respondent's
rel ated argunents, because he has not shown why these docunents
coul d not have been presented at the evidentiary hearing.
Furthernore, we note that respondent does not contend that the
owner of the aircraft (respondent's father) was not nade aware of
these Service Instructions, but sinply asserts that the terns of
those Instructions (which involved installing new decals at fuel
t ank openi ngs) were not conplied with. (App. Br. at 10.)

®> The Adnministrator has filed a reply brief opposing
respondent's appeal and urging us to affirmthe initial decision.
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approximately two hours after the forced | andi ng, observed both
fuel gauges on enpty and, after |ooking into the fuel tanks using
a mrror and flashlight, found no fuel in either tank. He found
no fuel stains on the aircraft and no other evidence (e.g., funes
or spillage) of fuel |eakage. After checking the oil and the
ignition, and finding the fuel systemto be intact (except for
the front fuel strainer which had been pushed back and
di sconnected fromfuel lines by the inpact), |nspector Spasic
concl uded that the engi ne had stopped due to fuel exhaustion.
Sone days after the incident, the owner of the aircraft
(respondent's father) hired JimWsley, then the owner of an
aircraft mmintenance facility®, to conduct another inspection in
order to determ ne whether the cause of the forced | anding could
have been sonething other than fuel starvation. Wen M. Wsley
infornmed respondent’'s father, after his inspection, that fuel
starvation did i ndeed appear to be the cause, respondent's father
asked himto go back and check the fuel strainer. M. Wsley
found that the fitting had broken off the strainer but that the
strainer itself was intact and there were no fuel stains
i ndi cating cracks or |eaks around the strainer. He determ ned
that the fitting had been disl odged by the nose gear when it
col | apsed during the forced landing. M. Wsley then poured fuel

into each fuel tank in order to check for |eakage, and found

® By the time of the hearing M. Wesley had becone enpl oyed
as an FAA avi ation safety inspector.
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none. He reported these findings to respondent's father.’

Subsequent to M. Wesley's inspection, a third inspection of
the aircraft was conducted, this tinme by M chael Boorom (owner of
another aircraft repair facility), who was acting at the behest
of an insurance conpany. |In contrast to the findings of
| nspector Spasic and M. Wesley, M. Booromreported seeing fuel
stains behind the fuel strainer and on the bottom of the right
wi ng, and also a crack inside the right fuel tank. 1In his
opi nion, the configuration of the stains indicated that fuel had
| eaked out during flight. He could not estimte how nmuch fuel
had | eaked out.

Respondent testified that, prior to departing from Fort
Wayne, he asked a fixed base operator to top off his fuel tanks,
and then verified by visual inspection that they were "as full as
they could get." (Tr. 136-7.)% Respondent testified, and his
flight plan confirnms, that he believed he had six hours of fuel
on board (based on a fuel burn of nine gallons per hour, which
represents a 65% power setting) for what he estinmated woul d be a
five hour flight. 1In spite of respondent's stated belief that he

had six hours of fuel, he testified that he actually cal cul at ed

" M. Wesley testified that respondent's father never paid
himfor his services, claimng that M. Wsley had broken their
contract when he infornmed the FAA of his findings and that he
coul d not have put fuel into the tanks as cl ai ned because a
subsequent inspection had revealed a hole in the right tank.
(Tr. 80.)

8 The aircraft operating manual indicates that the fuel
tanks can hold a total of 60 gallons, 58.8 gallons of which are
usable. (Exhibit A-4.)
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his projected fuel consunption for the trip using a fuel burn
rate of 10.5 gallons per hour (representing a power setting
closer to 75% . At this rate of fuel burn, assum ng the flight
began wth full fuel tanks, respondent could antici pate having
enough fuel for only 5.6 hours of flight. (See Cruise
Performance chart, Exhibit A-4.)

According to FAA Inspector Larry Young, respondent's flight
navigation log for this flight (Exhibit R 15 at 5) indicates that
he was indeed burning fuel at a rate of 10.2 or 10.3 gallons per
hour. Inspector Young acknow edged that, according to this | og,
the flight appeared to be proceeding on schedul e, suggesting that
the winds aloft were as forecasted. However, he also stated his
opi nion that respondent's fuel exhaustion after only 5.2 hours of
flight could be accounted for by his use of a higher power
setting than planned for, due to encountering higher w nds than
were forecasted.?®

| ndeed, the | aw judge rejected respondent's testinony that
he used a throttle setting of only 2500 RPM (whi ch woul d have

burned only nine gallons per hour), and concluded that respondent

® Respondent's own testinmony provi des sone support for the
i dea that he encountered higher winds than anticipated. He
testified that he noticed his groundspeed was sl ower than pl anned
and that the flight was 5-10 m nutes behind schedul e at Des
Moines (38 mles fromtheir destination of Geenfield). (Tr.
141-2.) He also noted that the wnds on the ground at Geenfield
were stronger than forecast. (Tr. 153-4.) Hi s passengers (both
also pilots) confirnmed that at one point along the flight their
groundspeed was slower than forecast (Tr. 176) and that the w nds
bet ween Des Mines and G eenfield were higher than antici pated.
(Tr. 170-1.)



7
in fact used a hi gher power setting which would be nore
consistent wwth the 10.5 gallon per hour fuel burn he used in his
calculations. (Tr. 243.)' This finding represents a
credibility determ nation which we see no reason to disturb.

We agree with the |aw judge that the preponderance of the
evi dence establishes that respondent's forced | anding was due to
fuel exhaustion and not a nechanical malfunction. |In spite of
respondent's attenpt to show that a fuel |eak caused the aircraft
to prematurely exhaust its fuel, we find that evidence
unper suasive. Although the |law judge credited M. Booroms
testinmony that he saw evidence of fuel |eakage sone two weeks
after the incident, in our judgnent, Inspector Spasic's and M.
Wesl ey's testinony that they saw no such evidence in their
earlier inspections (which were also credited by the | aw judge)
is nore probative on the issue of the aircraft's condition during
the subject flight.*

We also agree with the | aw judge's concl usion that the fuel
exhaustion in this case was caused by respondent's fuel

m smanagenent. As the |aw judge explained in his initial

10 According to the Cruise Performance chart in the aircraft
operating manual (Exhibit A-4), a throttle setting of 2625
(assum ng an altitude of 5500 feet) or 2650 (assumi ng an altitude
of 6500 feet) -- both of which represent a 75% power setting --
woul d result in a fuel burn of 10.8 gallons per hour.
Respondent's planned cruising altitude was 6,000 feet. (Tr. 133-
4.)

1 Al'though there was no testinmony on this point at the
hearing, one could speculate that the fuel stains observed by M.
Boorom m ght have resulted from M. Wsley's pouring and enptying
of fuel in connection with his earlier checking of the tanks for
| eaks.
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deci si on, respondent shoul d have known, even based on his own
cal cul ations (assumng a fuel burn of 10.5 gallons per hour he
had enough fuel for only 5.6 hours of flight), that his planned
five-hour flight left little margin for error and that the 5-10
m nute delay he noticed at Des Mines would further erode that
mar gi n.

Contrary to respondent's position on appeal, the
Adm ni strator was not obligated to explain what happened to the
full amount of unusable fuel which he asserts shoul d have
remai ned in the fuel tanks, or to conclusively prove that
respondent encountered higher wi nds and used a hi gher power
setting than expected. W recognize that the FAA' s investigation
into this incident may not provide all the answers. However, in

order to make out a prima facie case, the Adm nistrator was only

required to present evidence sufficient to support a reasonable
inference that the engine failure was due to respondent's fuel
m smanagenent. I n our judgnent, the Adm nistrator presented a

prim facie case of carel essness, which respondent failed to

over cone.

ACCORDI NAY, IT IS ORDERED THAT:
1. Respondent's appeal is denied; and

2. The initial decision is affirned.

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.



